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PCS PRIMECO, L.P.

January 20, 1995

BY BAND

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re:

Dear Mr. Caton:

Broadband PeS Auctions, PP Docket No. 93-253 --OOCKET '-'l.E COpy ORIGINAL
Jamwy 10. 1995 Erratum '-"

PCS PRIMECO, L.P. ("PRIMECO") submits this letter to express its serious
concerns regarding a particular rule change announced in the recent Emmm released by the
Wireless Telecommunkations Bureau ("Bureau") in the above-captioDed docket.1 By Erratum.
the Bureau has revised the so-caJIed unjust enrichment provisions contained in 47 C.F.R.
§ 24.712 (d)(l)-(d)(2), as adopted in the Commission's Fifth MMlOfIDdym Opinion and Order
in PP Docket No. 93-253 ("Fifth MO&O"). 2

PRIMECO submits that the Erratum rule chqe is improper, unnecessary, and
will inhibit designated entity ("DE") participation in the broadband PeS licensing process -- a
result clearly contrary to Congress' stated objectives in the Omnibus Budget Reconciliation Act

2

Erratum. DA 95-19 (released Jan. 10, 1995).

Sections 24.712(dXl)-(d)(2), as adopted in the Fifth Mo.tO. (released November 23,
1994) required designated entity licensees to reimburse the government for the amount of
any bidding credit received as a condition to approval ofan usignment/transfer oftheir
licenses to non-eligible entities "before termination of the fiye-yw period following the
date ofthe initiallioense grant." 47 C.F.R. § 24.712(d)l-(dX2) (empbasis added). The
rules, as revised in the Erratum (released January 10, 1995), now require "recapture" of
the bidding credit received if the assignmentItraner takes place at any time during the
entire ten-year liccpae period. We note at the outset that this change is inconsistent with
the treatment ofbidding credits in other services subject to competitive bidding. ~ 47
C.F.R. § 24.309(f) (limiting the narrowband unjust enrichment provision to a five-year
period).
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of 1993. For the reaSOll8 discusaed below, we respectfully urge the Commission to promptly
revisit the Bureau's improper action, withdraw the Erratum. and reinstate the unjust enrichment
provisions originally adopted in the Fifth MO&O. 3

The prior unjust enrichment rule eontaiDed in the Fifth MQ&Q, which was
adopted by the CommiBSion and duly published in the Federal Register, expressly limited the
recapture penalty to a five-year period.4 DEs and investors, including PlUMECO, have properly
taken actions over the last two months (and at a critical time) in reliance on this rule as promul­
gated. Changing the around rules without explanation at this late date by Bureau Em1um -­
after months of intense discussions with various potential DE partners and shortly before the
February 28 application filing deadline -- has already caused severe and negative disruptions to
DE investment negotiations.

The avowed premise of the revised "recapture" provision is that DEs, having
received as much as a 25% bidding credit, should not be able to benefit from this credit unless
they are involved in the business for the ten-year licenae term. This policy may have merit in the
abstract but it is ineoRlistent with business reality. Furthermore, there i. strong evidence to
suggest that the recapture policy is based on an erroneous premise -- that DE licenses will be
purchased at a discoUllt price below fair market value. In fact, the experience in the recently
eoncluded regional narrowband PCS auction suggests that DE applicants will pay tbU market
value for licenses (after netting out the applicable credit). Under such circumstances, imposition
of a ten-year unjust enrichment provision is clearly not justified.

While the DE-related narrowband PCS rules are somewhat different than the
broadband PCS rules, there are important similarities. In particular, in the narrowband auction
entities meeting the eligibility standards for DE status were given a 40'.4 bidding credit for
licenses acquired on frequency blocks 2 and 6. However, narrowband DE applicants, as a
general rule, still paid full market value for their licenses. This is because the narrowband DE

3

"

The Fifth MQ&;O rules were published in the Federalllegister on December 1, 1994, 59
Fed. Reg. 63210 (December 1, 1994). Because the January 10, 1995 Bureau Eaatum
contains substantive revisions to final Commission rules, reconsideration is appropriate.
~ Amen4nwnt oftN Commissjon's Rules for Rwal CdLder Radio Seryice.. CC Docket
No. 85-388, Ol:da:, 2 FCC Red. 4451 (1981) (allowing petitions for reconsideration to be
filed 30 days from date ofpublication ofErratum released after deadline for filing
petitions for ft'OOnsideration ofthe adopted rules had passed).

The Fifth MO&O rule revision to the unjust enrichment period wu clearly made, and the
only discussion in the text also referred to imposition ofa five XCI[ requirement. fi4h
MO&O at 1121. (pRIMECO notes that the only other discussion of the unjust
enrichment provision was in the "background" section and discussed the Rlim: rule, as
adopted in the earlier Fifth &cport & Order in this proceeding. 59 Fed. Reg. 31,566 (July
22, 1994) ("Fifth 8&0"). ~ Fifth MQ&Q at 1 119, n. 216.)
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"biddina credit" turned out not to be a "credit" at all but rather a "premium"oo the "gross" value
ofthe license. DEs were willing and able to bid licenIe amounts that equalled (or exceeded)
market value with the knowledge that the biddina credit, when factored in, simply brought the
net bid amount down to market levels.' The biddiIIa credit did achieve the Commiuion's
intended result -- DEs were able to bid effectively apinst non-DE entities; accordingly, DEs
were provided with a realistic opportunity to participate in the narrowband auctions and acquire
PCS licenses.

Bued on the DIITOwbaDd experience, wiDniDs DEs in the broadbud. auction will
thus not likely be the recipients ofa "bidding credit" cilcqlnt. ConIequentIy, the lUblequent
sale ofDE licenses at market value within the license period will. result in unjust emiclunent.
Under these circumstancel, the ten-year repayment requirement amounts to a pepalty on DE
participants and it is the government, already having received full value for the licenses, which
will likely enjoy an unanticipated -- and unintended -- windfall.

In addition, the Commission bas recognized that there are any number of
legitimate business reasons why a DE may want or need to auip/tranlfer its interests in a
broadband PCS license prior to the end oftile ten-year liceoIe WIn. Bued on thi. fact, the
Commission appropriately chose to limit the IDIDdatory hoktioa period to five years (three years
for transfers to other DEs) to balance the need to ensure that DEs retain • fiQtQ and.ium
control with the need to provide the flexibility required for DEs to attrICt the capital necessary to
create significant DE participation in PCS.' The EITItum makes that choice entirely illusory.

In fact, a DE's ability to exit the PCS business for legitimate reasons wiD be
substantially undermined ifthe ten-year unjust enrichment provision is retained. Would-be
purchasers will be inhibited by the realization that the value oftheir potential interest wiD be
diminished by the amount ofthe repayment requirement imposed on the buyer as a condition of
purchase. In those markets where the bidding credit results in the payment ofa license premium
(as discussed above), DEs will not be able to realize the market value for the licenses because a
recapture penalty will have to be paid in the event ofa transfer or assignment. These obstacles
to the assignment/transfer ofDE licenses to non-DE entities may, as a practical matter, unduly
and unnecessarily "lock-in" DEs for the full ten-year license period without justification. The

s

6

In fact, the DEs actually paid a areatcr net amount (after subtracting the 400.4 bidding
credit) than non-DEs in seven ofthe ten markets in which DEs and non-DEs bid on
comparable licenses. For example, the DE paid SI1,262,003 (after subtracting the 40'.4
bidding credit) for the license associated with Reaion 02, Frequency Block 06, while the
comparable non-DE license (llegion 02, Frequency Block 05) wu acquired for
S8,000,013. Similarly, the DE paid SI0,488,000 (after subtracting the offset) for the
Region 04, Frequency Block 06 license, while the non-DE paid $8,262,000 for the
comparable license (Region 04, Frequency Block 05).

Fifth UQ at ,. 129.
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ten-year unjust enrichment provision thus undermines the five-year holding period policy and
prevents legitimate and sound business transactions by DE licensees.7

Moreover, the investment community is adversely effected by the new rule, which
will undennine certainty reprding DE license valuation. Under the old rule, where the holding
period and the unjust enrichment transfer period coincided (iA, five years), investors could
assess with some precision the value ofa particular license aDd include this set figure in
calculations regarding cash flow, needed loan amounts and other buainess-related judgments.
Now that the holding period and unjust enridunent trusfer period have been stagered, this
needed certainty in the investment process has been eJiminated. If a DE chooses to eKit the
business before the end ofthe licenset~' its transfer ofthe license will put non-DE investors
in an untenable financial position. Investor groups will be hard-pressed to justify DE license
investments under such circumstances.

We can confirm. based on our own ooaoioa DE negotiations, that thiJ rule change
has adversely impacted the financial community's wiltingneM to invest in DE applicants.
Customary equity and debt financing arrangements are hued on commitments that allow for
some liquidity in the medium term. Liquidity ofinvestment is euential to commercial lenders
and venture capitalists, particularly in an industry with hiP upftont expeDIe8 and no near-term
cub flow. For this reason, we have been advised by potential DE appJicaDts that they are
encountering real difficulties in obtaining the necessary financing as a result ofthe ten-year rule.

In conclusion, the problems associated with the ten-year unjust enrichment period
will directly and negatively impact the Commiuion's stated ~ves. The reinstatement ofthe
five-year unjust enrichment rule will benefit DEs and assist these entities in attractiDg necessary
capital. PRIMECO acknowledges the Commission's concern that DEs be 1twII ide entities with
a legitimate interest in participating in the telecommunications marketplace for the long term.
We believe, however, that there are sufficient rules in place, without the ten-year unjust
enrichment provision, to ensure that these objectives are achieved. Accordingly, we urge the

7

I

The Commission has recognized that liamse transfer prohibitions, even for a limited
time, "may block or delay efficient market transactioDs needed to attract capital, reduce
costs, or otherwise put in place owners capable ofbrin&in& service to the public
expeditiously." Second 1loN1 and Order. 9 FCC Red. 2348, 2395 (1994). Indeed, in the
Second R&D, the Commission limited the "recapture"/unjust enrichment provisions to a
five-year period, consistent with the action taken in the later Fifth MOetQ. 47 C.F.R
§ 1-211 1(b). ~ Second MO. 9 FCC Red. at 2394. ("In no event will the recapture
provisions apply to the transfer or assignment ofa license that has been held more than
five years.")

While we expect many DEs to remain in the PCS business well beyond the five-year
holding period, a DE's decision to exit the business after five years, but before the end of
the license period, will clearly be its own.
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Commission to withdraw the Burau's Erratum and reinstate the five-year unjust enriclunent
provision contained in its Fifth MO&Q.

Sincerely yours,

PCS PRlMECO, L.P.

~~~
President and ChiefExecutive Officer

cc: Chairman Ileed E. Hundt
COIIlIDisIioner James H. QueUo
Commissioner Andrew C. Barrett
Commiuioner RacheIJe B. Chong
Commissioner Susan Ness


